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PETITION UNDER RULE 181 (MPEP §10Q2.02fcn RE NOTICE OF NON-COMPLIANT BRIEF 

Commissioner of Fdtentfi and Trademarks 



This petition is submitted under Rule 181 and paragraph 3 of MPEP §1002,02(c), which does not 
indicate that any fee is required Appellant notes that since this petidon does not toll the time period for 
replying to the Notices (MPBP §1205.03), presamably even when they are wrong as in this case, a substitute 
brief attempting to comply with the cxaminei's allegations of non-compliancc, as best understood by Appellant, 
has been Gied. 

Repeated Notices of Non-Compliant Brief have been issued in Uiis case after the filing of both the 
Answer ai^ subsequent Reply» tendering the Notices unseasonable. That is the fiist eiror in procedure^ and 
because of it Appellant requests that the Notices be vacated. 

Second, the Notices are Incofxect in respect of both allegations leveled in them, Fitst» the allegation 

is Incorrect that the summary of claim 2 failed to include citations to the specification. The summary of claim 

2 used the well-understood legal shorthand term ''supra'' to refer to specification citations in the itmnediately 
iL6e-&ror 
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preceding paragraph. There is no prohibition in the rides against specification citations using well-understood 
legal shorthand, and that which is not prohibited is allowed. Notwithstanding Appellant's subseqwnt fiUi^ 
of a substitute brief replacing ''supra'' with the page and line numbering for which d)e term was used as a 
proxy^ Appellant requests either that die Notices be vacated or that the MPEP be amended to clarify that well- 
understood, common legal tenn of shorthand that finds ubiquitous employment in legal documents worid-wide 
are not tolerated in Patent Office briefs. 

Turning to the allegadon that the "arguments" secdon (section 7 of the Brief) is defective for failing 
to present each ground of rejection for review and citations of statutes relied on. Appellant is baffled. MPEP 
§1205.02 explains that if, for iiLstance^ a case is being relied on, the case must be cited as audiority, but in 
the present application Appellant is not at^uing any case law or statutes. Hie examiner is, and those statutes 
have been repeated where they are supposed to appear - in Section 6. 

As to the requirement that "each ground of rejection tnust be treated under a separate heading^ 
Appellant acknowledges this - and has so treated the format of Section 7, in which the headings "a" and 'l)" 
(corresponding to issues '^a" and "b" in Section 6) appear. Why then (he repeated allegations that headings 
are lacking? 

Appellant notes that the exatniner continues to utterly fail to explain why it is (presumably) his 
opinion that letters are insufficient headings. In closely reviewing MPEP §1205.02^ Appellant notes the 
repeated use of advisory language (e.g., ''claims argued as a group should be placed under a subheading 
identifying the claim by number") as opposed to mandatory language such as "shall" or "must". Note that the 
examples given on page 1200-15 (Rev, 3, August 200S which is the latest revision of Chapter 1200) are 
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eAE^citly characterized "possible headings. Indeed, the MPEP conspicuously disavows any mandatory 
heading format by characterizing the discussion as l^est ptactice." Failure to adhere to advisory guidance does 
not translate into a defective brief; if the Patent Office wished to matce the headings discussion in die \fPEP 
mandatory, it could have used, but did not, mandatory language^ thereby delibetatefy giving appellants 
discretion in die particular format of the headings. Accordingly, Appellant petitions for vacatur of the Notices 
as being improperly based on allegations of non-compliance with advi^ry, not mandatory, guidance. 



Respectfully submitted. 
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Attorney of Record 
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